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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

0 ~ tl'li:B IX cpf~~~

Revision application to Government of India:

() a3tu qlzca 3rf@,Rm, 1994 cf51" clffl 3ra ft4 sag ngmai a # q@la qr cITT
'3Y-clffl cB" ~l2:!11 4Xrji:B cB" 3iaifa yrtrv 3rd4a 3rfh fra, Ga l, fcrc:a" ~-::ll<:>lll, ~
f@a, atft iRr, ta tu raa,i +f, { fact : 110001 t t Rt afeg
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
ivinisiiy of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(iii "IJft "BT<?1" cf51" mfrr amua w# s(far ar fa#t suer+I IT 3Rf cBlx'l!sll1 "B m
a5ft us7rt aw rusrr# "# "BTC'1" ~ \TJm ~ 1=f1Tf "#, m fcITT:Tr 'f!0-§!<11-< m ~ "# .::JI$ erg fcRfr
cB 1-<'l!sl I 1 "B ZIT fcITT:Tr 'fl 0-s I l II-< if ·m "BTC'1" at 4au # hr g& st I .

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. · ~~'\._
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(cl?) 'l=rmf cB" 6fTITT' fcRfr ~ m mf faff mle u zt I a Rf#fat saahl zrcaa
ml sq1z[ca fl ami i \JTT 'l=rmf cB" 6fTITT' fcRfr ~ m mr -# Hl!TRI ci ~ I

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bh·utan, without payment of
duty.

3ifa snra #t sqzen # ·rat a fg it spt #fee mr a nu&sit h arr
\JTT ~ tTRT ~ A"ll1i cB" atngra, srfh rt Ra al a r m Gffq -# fcrffi
1fu (i.2) 1998 tTRT 109 errRa fag ·g I .

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

ah€ta 3Tr< zyca (3r4ta) mraft, 2001 cB" A"ll1i 9 3iaf faff&e qua in z;-8 11a 4ii , )fa znh a uR sneer hf fetas a m a #fare-srr vi r#le
3m7lg at err-err mcrm cB" Ir Rra an4 fanu afe; tr er a z.r gar sff
cB" 3Wfa tTRT 35-~ -# Amffif cyi- cB" ~ cB" ~ cB" ml2:f iT3iR-6~ cm- ffl mm.fr
afeg I

0
(1)

The above application shall be made in duplicate in Form No .. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf2l'5'11 ~ cB" ml2:f Gej viaa ga are u) zua aa ghat q?1 20o/-~
'TfCTR at ug al uzi via ga ara a vnar st "ciT 1000/- # #)a 4Tar alu;I

The revision application shall be accompanied by a fee of Rs.200/- where the amount O
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

8tr z4ca,at area zrca vi ha a 3r4l#tu =nuf@aw # ,fa 3r#
Appeal to Custom, Excise, &-Service Tax Appellate Tribunal.

(4) a€tu sqra zrea arfefu, 1944 #t enr 5-t/as-z sirfa

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

'3cfcifB:t@ci qR-c&ct 2 (1) cB" sagra srcrar #t sr4ta, r@at # ma #tr gee,
it1 sq zcn vi ta1a 3fl#ta =ururf@au(Rrec) t ufga flu 9fat, 3s«rare
21al, Gg,1f] 44d1 , Flat ,fRTTR,I(ldas00o4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) uR sa 3mer i { magi a rt4l @tr a it u@ts ea sir a fag "C#rn cBT ~
sqfa er far sat al; s a # st'g; #ft fa @W -qm cpflf ~ m cf)° @"C[
zqenfrf arg)ha nn@raw al ya ar@ta zu4tu rt vs 3m4 fur mar &l
In case of the order covers a number of. order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rllllll("fll ~~ 1970 ?:I~ cB1'~-1 cf)" 3Rf1m A~ ~~ '3cR1
34ea zu pork zqenfenrfe Rsfa If@era1t # sr2 ,@t #t a 7Rau 6.6.so ha
cblrllllll("fll ~ RcBc '("f1Tf ffif ~ I

One copy of application or 0.1.0. as the case may be, and the order-of the adjournment
. authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) a ail vi#fer mi at Rial aa ark frii #t sit ft zur ~1cBfscci fcl?'m m t \rff
tr zrcn, a1 3qrzrca vi tar3r4#tr nznf@ran (rafff@) fr, 1982 'B Rffic'f
er
Attention is invited to_the rules covf:7ring these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

o t#tr zrca, aka sqlzge vi aala 3r9la1 nzmf@ran( fr2c),#
,Re7flat?i afari(Demand) giPenalty) cnT 10% ~ 'Glm 'cpBf

34farf? 1reiifa, sffraaqaw o elsu & I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

#4du 3Iraca sit haraa siaf, zmfra@afara5t DutyDemanded)
a. (Section)~ nD ip- cfITTf fqfim;
z fr naa@z3fez a6lft; .
au re2fezfail ks fu 6ha aufr.

> us qfsav«if@a zr@he juspf arr $lerr3, ar@her' aRraat Reg qafsafer rr
.:I.Q,

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the·
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit RulE?s.

gr3n2 h 4f arfhafar hrr unipee srrar zeauau f@al@agt atr ft»g mg yesh 10%

ynrarrq sit sfbaaau Raif@a slaus# 1o47arrT cBl 'GIT~ i I

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and· penalty are in disp. u. -E;lil-1'1:y~·~·'..w.h..e.· re
penalty alone is in dispute." %
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F.No. GAPPL/COM/STP/1555/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Parulben Jayvardhan Vyas, 59/3,

Vallabhvadi, Rambaug, Maninagar, Ahmedabad - 383008 (hereinafter referred to as "the

appellant") against Order-in-Original No. 49/WS03/AC/CSM/2022-23 dated 22.12.2022

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner,

Central GST, Division III, Ahmedabad South (hereinafter referred to as "the adjudicating

authority").

2. Briefly stated, the facts of the case are that. the appellant are holding PAN No.

ABZPV7363F. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2014-15 and FY 2016-17, it was noticed that the appellant had earned an

income of Rs. 10,16,583/- during the FY 2014-15, and Rs. 11,25,650/- during the FY 2016

17, which was reflected under the heads "Sales / Gross Receipts from Services (Value from

ITR)" filed with the Income Tax department. Accordingly, it appeared that the appellant had

earned the said substantial income by way of providing taxable services but had neither

obtained Service Tax registration nor paid the applicable service tax thereon. The appellant

were called upon to submit copies of required documents for assessment for the said period.

However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. V/15-

374/PARULBEN JAYVARDHAN VYAS/2020-21 dated 22.12.2020 demanding Service Tax

amounting to Rs. 2,94,497/- for the period FY 2014-15 and FY 2016-17, under proviso to

Sub-Section (1) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of

interest under Section 75 of the Finance Act, 1994; and imposition of penalties under Section

77(1) and Section 78 ofthe Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 2,94,497/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 2014-15 and FY 2016

17. Further () Penalty of Rs. 2,94,497/- was imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

77(1) of the Finance Act, 1994; (iii) Penalty of Rs. 5,000/- was imposed on the appellant

under Section 77(2) of the Finance Act, 1994; and (iv) Penalty of Rs. 20,000/- was imposed

on the appellant under Section 70 of the Finance Act, 1994 read with Rule 7C of the Service

Tax Rules, 1994.
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F.No. GAPPL/COM/STP/1555/2023-Appeal

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

o The appellant are engaged in the business of providing Mandap Decoration Service in

the name and style of Shri Ambica Decorators. During the FY 2013-14 to FY 2016

17, the gross receipts of the appellant are as under:

Sr. Particular FY 2013-14 FY 2014-15 FY 2015-16 FY 2016-17
No. (in Rs.) (in Rs.) (in Rs.) (in Rs.)
1 Income from Mandap 9,32,672/ 8,87,685/ 8,70,000/ 9,24,000/

Decoration Service
2 Income from sale of NIL 1,28,898/ 1,19,066/ 2,01,650/

goods being non-use
and discarded
decoration materials

Total 9,32,672/ 10,16,583/ 9,89,066/ 11,25,650/

Thus, gross receipt from the sale of services in both the years under dispute, i.e. FY

2014-15 and FY 2016-17, are below the exemption limit.

The appellant submitted that the present demand was confirmed by the adjudicating

authority without making any further independent inquiry as to the nature of receipts

etc. The show cause notice issued merely on the figures received from the income tax

department.

o The adjudicating authority has provided three dates of personal hearing in the span of

13 days, i.e. 06.12.2022, 09.12.2022 and 19.12.2022. The appellant before could

appoint legal representative and could reiterate their submission the impugned order

was passed on 22.12.2022. Thus, the impugned order passed by the adjudicating

authority without giving proper chance of being heard and in violation of principal of

natural justice.

o Alternatively, the appellant submitted that the adjudicating authority not given the

benefit of basic threshold exemption to the appellant for the FY 2014-15 and FY

2016-17, which was available to them as their taxable value of service during the FY

2013-14 and FY 2015-16 were below Rs. 10 lakh.

4. Personal hearing in the case was held on 11.08.2023. Shri Shakir V. Chauhan,
Chartered Accountant; and Shri Darshan Panchal, Chartered Accountant, appeared on behalf

''~.· •,:~
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F.No. GAPPL/COM/STP/1555/2023-Appeal

of the appellant for personal hearing and handed over additional written submission with

supporting documents. They submitted that the appellant provided mandap decoration service

and also rendered sale of scrap goods. Since, the sale value was below the tlu·eshold limit so

VAT was not payable. They submitted that the income from services in each of the financial

year was less· than Rs. 10 Lakhs and they are eligible for tlu·eshold exemption. In view of the

same, they requested to set aside the impugned order.

4.1 The appellant in their additional written submission given at the time of personal

hearing, inter alia, reiterated the submission made in the appeal memorandum and further

submitted the following grounds:

o There are two kinds of the receipts in both the years viz. income from sale of the

service of the mandap decorators and income from the sale of non-use and discarded

mandap and other decoration materials. The mandap decorating items are being goods

and hence the same is not subjected to any service tax as trading of goods is in the

negative list of services in terms of Clause (e) of the Section 66D of the Finance Act,

1994.

They submitted copies of Sales Invoices of the non-use mandap and other decorating

items in scraps along with their reply.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2014-15 and FY 2016-17.

6. It is observed that the main contention of the appellant is that they are engaged in the

business of providing Mandap Decoration Service and also there was income from the sale of

non-use and discarded mandap and other decoration materials during the material period. The

taxable value of the service provided by them during the FY 2014-15 and FY 2015-16

remains under threshold exemption limit as their taxable value for the FY 2013-14 and FY

2015-16 was below Rs. 10 lakhs. Therefore, service tax is not leviable from them.

6.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax vide the impugned order passed ex-parte.
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7. I find that in the SCN in question, the demand has been raised for the period FY 2014-

15 and FY 2016-17 based on the Income Tax Returns filed by the appellant. Except for the

value of "Sales of Services under Sales / Gross Receipts from Services" provided by the

Income Tax Department, no other cogent reason or justification is forthcoming from the SCN

for raising the demand against the appellant. It is also not specified as to under which category

of service the non-levy of service tax is alleged against the appellant. Merely because the

appellant had reported receipts from services, the same cannot form the basis for arriving at

the conclusion that the respondent was liable to pay service tax, which was not paid by them.

In this regard, I find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

0 7.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

8. On scrutiny of the documents submitted by the appellant viz. Invoices for sale ofnon

use and discarded mandap and other decoration materials for the FY 2014-15 to FY 2016-17;

Income Ledger for the Sale of Goods for the FY 2014-15 to FY 2016-17; Profit & Loss

Accounts for the FY 2013-14 to FY 2016-17; and Income Tax Return for the FY 2013-14 to

FY 2016-17. I find that the appellant were engaged in providing Mandap Decoration Service

as well as they were sold non-use and discarded mandap and other.decoration materials-+3re»,,M •
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F.No. GAPPL/COM/STP/1555/2023-Appeal

during the FY 2014-15 to FY 2016-17. During the FY 2014-15 and FY 2016-17, their service

income and income from sale of goods are as under:

Sr. Particular FY 2014-15 FY 2016-17
· No. (in Rs.) (in Rs.)
1 Income from Mandap Decoration Service 8,87,685/- 9,24,000/
2 Income from sale of goods being non-use 1,28,898/- 2,01,650/

and discarded decoration materials
· Total 10,16,583/ 11,25,650/

8 .1 The sale of goods / trading of goods falls in Negative List as per Section 66D(e) of the

Finance Act, 1994. Hence, the appellant are not liable to pay service tax on the said amount of

Rs. 1,28,898/- for the FY 2014-15 and Rs. 2,01,650/- for the FY 2016-17. Section 66D(e) of

the Finance Act, 1994 reads as under:

"SECTION 66D. Negative list ofservices.

The negative list shall comprise ofthefollowing services, namely :

(a)

(e) trading ofgoods;"

9. Thus, after the deducting the income from the sale of non-use and discarded mandap

and other decoration materials, the taxable service value for the FY 2014-15 was Rs.

8,87,685/-and for the FY 2016-17 was Rs. 9,24,000/-. As regard the benefit of threshold limit

of exemption as per the Notification No. 33/2012-ST dated 20.06.2012 admissible to the

appellant or not, I find that the total value of service provided during the Financial Year 2013

14 was Rs. 9,32,672/-as per the Profit & Loss Account and Income Tax Return submitted by

the appellant, which is relevant for the exemption under Notification No. 33/2012-ST dated

20.06.2012 for the FY 2014-15.I also find that the total income received by the appellant was

Rs. 9,89,066/- during the Financial Year 2015-16, as per the Profit & Loss Account and

Income Tax Return submitted by the appellant, thus the appellant are also eligible for benefit

of exemption of Rs. 10,00,000/- during the FY 2016-17.

10. In view of the above discussion, I am of the considered view that the appellant are not

liable to pay Service Tax of Rs. 2,94,497/- as demanded and confirmed in the impugned

order for the FY 2014-15 and FY 2016-17 and the impugned order passed by the adjudicating

authority is not legal and proper and deserve to be set aside. Since the demand of Service Tax·

is not sustainable on merits, there does not arise any question of charging interest or imposing

penalties in the case.
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F.No. GAPPL/COM/STP/1555/2023-Appeal

11. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant

by way of remand.

12. srfhr aafrtafft +&sf cf1T A qT( 3 (I 'ffi crtfel; ifmT '5fRIT ~ I

The appeal filed by the appellant stands disposed of in above terms .

0 .er
Sup~dent(Appeals),
CGST, Afunedabad

By RPAD I SPEED POST

To,
M/s. Parulben Jayvardhan Vyas,
59/3, Vallabhvadi, Rambaug,
Maninagar, Ahmedabad-383008

The Assistant Commissioner,
CGST, Division-III,
Ahmedabad South

#h.,I683
(Shiv Pratap Singh)

Commissioner (Appeals)
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Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division I, Ahmedabad South
4) The Assistant Commissioner, CGST, Division III, Ahmedabad South
5) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
-6Guard File
7) PA file
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